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Dominic J. Morgan, pro se
1038 East 18th Street
Chester, PA 19013
(610) 364-3367
HERBERT J. NEVYAS, M.D., and : COURT OF COMMON PLEAS
ANITA NEVYAS-WALLACE, M.D., and : TRIAL DIVISION
NEVYAS EYE ASSOCIATES, P.C., : Philadelphia County

Plaintiffs NOVEMBER TERM, 2003
: NO. 946

vs. :
DOMINIC MORGAN, and : Control Number 01-09062101
STEVEN A FRIEDMAN : Jury Trial demanded on Counterclaim

Defendants :

PROPOSED ORDER

AND NOW, this _______ day of _________, 2009, upon consideration of defendant

Friedman’s Motion and any responses and/or cross-motions thereto, it is hereby ORDERED that:

1. Plaintiffs are censured for ignoring Judge Sylvester’s instructions.

2. Plaintiffs are censured for filing an erroneous federal lawsuit.

3. Plaintiffs are censured for wasting court time, and the claims against defendant Friedman

are dismissed.

4. Plaintiffs are censured for wasting court time, and the claims against defendant Friedman

are dismissed.

5. Plaintiffs are censured for subverting this court’s orders about adding a defendant while

restricted to not otherwise amending the complaint, and claims that Morgan conspired

with Friedman are stricken.

6. The two orders decided while the case was officially in abeyance are rescinded and

vacated.

7. Judgment on the Pleadings is granted and the case against defendant Morgan is

dismissed.
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8. [not applicable]

9. A Compulsory Nonsuit or Judgment of Non Pros, and/or Motion for Judgment on the

Pleadings; and/or Motion for Summary Judgement to Counts I and II of Plaintiffs’

Amended Complaint is granted.

10. A Compulsory Nonsuit or Judgment of Non Pros, and/or Motion for Judgment on the

Pleadings; and/or Motion for Summary Judgement to Counts I and II of Plaintiffs’

Amended Complaint is granted.

11. The defamation suit against Morgan is dismissed.

12. The defamation suit against Morgan is dismissed.

13. The defamation suit against Morgan is dismissed.

14. The Nevyas plaintiffs are at least limited purpose public figures, and acts of negligence

alone do not make defendant Morgan liable for defamation.

15. Plaintiffs are censured for swearing falsely, and not producing documents.

16. Plaintiffs are censured for wasting court time.

BY THE COURT

___________________________
Rogers, J.
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Dominic J. Morgan, pro se
1038 East 18th Street
Chester, PA 19013
(610) 364-3367
HERBERT J. NEVYAS, M.D., and : COURT OF COMMON PLEAS
ANITA NEVYAS-WALLACE, M.D., and : TRIAL DIVISION
NEVYAS EYE ASSOCIATES, P.C., : Philadelphia County

Plaintiffs NOVEMBER TERM, 2003
: NO. 946

vs. :
DOMINIC MORGAN, and : Control Number 01-09062101
STEVEN A FRIEDMAN : Jury Trial demanded on Counterclaim

Defendants :

PRO SE DEFENDANT MORGAN’S RESPONSE TO DEFENDANT FRIEDMAN’S MOTION TO

DETERMINE PLAINTIFFS’ PUBLIC FIGURE STATUS, AND CROSS MOTIONS FOR COMPULSORY

NONSUIT OR JUDGMENT OF NON PROS, AND/OR JUDGMENT ON THE PLEADINGS; AND/OR

SUMMARY JUDGEMENT TO COUNTS I AND II OF PLAINTIFFS’ AMENDED COMPLAINT.

1. The Nevyas plaintiffs ignored Judge Sylvester’s instructions.

See Section 1 of the Factual and Procedural History in the attached Memorandum.

2. The Nevyas plaintiffs filed an erroneous federal lawsuit.

See Section 2 of the Factual and Procedural History in the attached Memorandum.

3. The Nevyas plaintiffs failed to properly transfer their federal action back to this court.

See Section 3 of the Factual and Procedural History in the attached Memorandum.

4. The Nevyas plaintiffs exceeded the one-year statute of limitations against defendant

Morgan’s pro bono attorney.

See Section 4 of the Factual and Procedural History in the attached Memorandum.

5. The Nevyas plaintiffs improperly claimed that Morgan conspired with Friedman, in their

reinstated claim.

See Section 5 of the Factual and Procedural History in the attached Memorandum.

6. There were motions decided while the case was officially in abeyance.

See Section 6 of the Factual and Procedural History in the attached Memorandum.
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7. There was a motion decided while the case was officially in stay.

See Section 7 of the Factual and Procedural History in the attached Memorandum.

8. The Superior Court’s Remand.

See Section 8 of the Factual and Procedural History in the attached Memorandum.

(This quotes from the Superior Court’s Remand - there is no question presented

and no argument for this section.)

9. The Nevyas plaintiffs fail to allege that defendant Morgan re-posted the same statements

that had been on his website as of July 30, 2003.

See Section 9 of the Factual and Procedural History in the attached Memorandum.

10. The Nevyas plaintiffs try to excuse and exclude their failure to allege that defendant

Morgan re-posted the same statements that had been on his website as of July 30, 2003.

See Section 10 of the Factual and Procedural History in the attached Memorandum.

11. The Nevyas plaintiffs failed to honor their contract with defendant Morgan.

See Section 11 of the Factual and Procedural History in the attached Memorandum.

12. The statements posted on Morgan’s website are not defamatory because they are true.

See Section 12 of the Factual and Procedural History in the attached Memorandum.

13. The statements on Morgan’s website are either fact or opinion.

See Section 13 of the Factual and Procedural History in the attached Memorandum.

14. The Nevyas plaintiffs are at least limited purpose public figures.

See Section 14 of the Factual and Procedural History in the attached Memorandum.

15. If the Nevyas plaintiffs had not sworn falsely, and had produced the documents they

withheld, this instant case would not exist.

See Section 15 of the Factual and Procedural History in the attached Memorandum.
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16. The above are relevant to defendant Morgan’s counter-suit.

See Section 16 of the Factual and Procedural History in the attached Memorandum.

WHEREFORE defendant Morgan moves this Honorable Court enter a suitable order

granting the Motion of defendant Friedman and the instant Cross Motions of defendant Morgan.

Respectfully submitted,

_________________________
Dominic J. Morgan, pro se
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Dominic J. Morgan, pro se
1038 East 18th Street
Chester, PA 19013
(610) 364-3367
HERBERT J. NEVYAS, M.D., and : COURT OF COMMON PLEAS
ANITA NEVYAS-WALLACE, M.D., and : TRIAL DIVISION
NEVYAS EYE ASSOCIATES, P.C., : Philadelphia County

Plaintiffs NOVEMBER TERM, 2003
: NO. 946

vs. :
DOMINIC MORGAN, and : Control Number 01-09062101
STEVEN A FRIEDMAN : Jury Trial demanded on Counterclaim

Defendants :

PRO SE DEFENDANT MORGAN’S MEMORANDUM OF LAW IN RESPONSE TO DEFENDANT

FRIEDMAN’S MOTION TO DETERMINE PLAINTIFFS’ PUBLIC FIGURE STATUS, AND IN SUPPORT

OF HIS CROSS MOTIONS FOR COMPULSORY NONSUIT OR JUDGMENT OF NON PROS, AND/OR

JUDGMENT ON THE PLEADINGS; AND/OR SUMMARY JUDGEMENT TO COUNTS I AND II OF

PLAINTIFFS’ AMENDED COMPLAINT.

I. INTRODUCTION.
Defendant Morgan is sued because plaintiffs are dissatisfied with the content of his

website. 1 Morgan created his website to describe his treatment by LASIK eye surgery and to

describe his complaints in court and to the FDA (Food and Drug Administration) about his

treatment. The website’s purpose is to give information to the public, particularly those who

may consider having LASIK, from the special perspective of a LASIK casualty - an patient

whose life was devastated when surgery worsened his vision.

Law professor James O’Reilly evaluated defendant Morgan’s website and wrote a

declaration, posted on Morgan’s website at <http://www.lasikdecision.com/media2/ordecl.pdf>:

1 The original <Lasiksucks4u.com> was replaced by <Lasikdecision.com>. The word

“website” used here refers to any website owned or operated by Morgan.
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2. My professional address is at the College of Law, University of Cincinnati,
P.0 210040, Cincinnati, Ohio 45221-0040. I am a member of the Bar of Ohio and
Virginia, the Sixth and Federal Circuits and the U.S. Supreme Court. I have
taught law students regarding the law of medical devices, products liability and
administrative law since 1980, and am the author of more than twenty textbooks
and one hundred articles, and have appeared as an FDA law expert in federal and
state courts, and have been quoted by the U.S. Supreme Court as an expert on
medical device regulation. I understand that the federal regulation of the risks and
benefits of medical devices such as LASIK equipment is a matter of substantial
public concern and controversy.
3. I published my law review essay, AN EYE FOR AN EYE: FORESIGHT ON
REMEDIES FOR LASIK SURGERY'S PROBLEMS, at 71 U. Cin. L. Rev. 541
(2002), as part of our Faculty Scholarship symposium issue.
3. I became aware of Mr. Morgan's website, Lasiksucks4u.com, upon the
unsolicited recommendation of a person in California who had read my law
review article and encouraged me to read Mr. Morgan's website comments. I
found the material posted on Lasiksucks4u.com to be educational and useful,
particularly for anyone considering having LASIK surgical procedures performed
on themselves. I did an internet search using the google.com search engine and
believe that the numerical majority of the dozens of sites listed there are
commercial vendors of LASIK products or surgeons providing LASIK.
4. After reviewing his site, I corresponded with Mr. Morgan and have
encouraged Mr. Morgan to include my essay on his website, in order that persons
considering Lasik may become aware of my perspective regarding various legal
and regulatory problems involving LASIK surgery. I have provided Mr. Morgan
with the electronic version of my essay for posting at his discretion. I have no
financial interest in LASIK, have not been paid by Mr. Morgan or others related
to LASIK, and had no prior knowledge of Mr. Morgan or of those to whom he
makes reference in his website.
5. Although my law review article is legal scholarship directed particularly
toward lawyers, I hope its opinions can also be part of the wider education of the
public, since I consider public education to be a major responsibility of the legal
profession, particularly for legal academics. As a scholar recognized in the field
of medical device and products liability law, the general public's awareness of
product risks is an extremely important aspect of our protections as members of
American society.
6. I believe that Mr. Morgan has an ample First Amendment right to exercise his
freedom of speech on matters of public controversy, and to provide the public
with information about LASIK, from his personally unique perspective as a
victim.

Not only does Morgan’s website have important information, but it links to important
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information on other websites, such as Professor O’Reilly’s law review essay. 2

II. FACTUAL AND PROCEDURAL HISTORY, ACCORDING TO TOPIC.

1. The Nevyas plaintiffs ignored Judge Sylvester’s instructions. .

When commencing their instant lawsuit, plaintiffs separately filed for an

emergency preliminary injunction demanding that defendant Morgan’s website be shut

down. Judge Sylvester ordered a hearing for November 10, 2003 but instead saw the

attorneys in chambers and said she wanted to see if a compromise was possible. Judge

Sylvester instructed attorney Friedman (not then a defendant) to work with Mr. Morgan

on the website; and instructed plaintiffs (who agreed) to afterwards inspect the website

and say what, if anything, was still objectionable. Judge Sylvester instructed all parties

2
Morgan links to professor O’Reilly at <professor-oreilly-speaks-out&catid=19:studies-a-

articles&Itemid=192>:
I wish to acknowledge with much appreciation for contributing with permission to post
on this site by Professor James O'Reilly the following study on Lasik liability exceptions:
E-Text Version of article published in 71 Univ. Cincinnati Law Review 541 (2003),
copyright Univ. Cincinnati 2003
AN EYE FOR AN EYE: FORESIGHT ON REMEDIES FOR LASIK SURGERY’S
PROBLEMS Prof. James O'Reilly
SUMMARY: ... Laser eye surgery is remarkable. ... " The FDA requires device sponsors
to report the number of patients who seek a second LASIK procedure to improve vision
after the first surgical results were inadequate, but "no laser company has presented
enough evidence for the FDA to make conclusions about the safety or effectiveness of
enhancement surgery. ... Night vision deficiencies are "one of the main challenges" to
improving laser eye surgery. ... The bold and attractive promises being made in LASIK
advertising by eye surgery marketing corporations, some of whom are publicly traded
entities, may give rise to express warranty claims as well as claims against the individual
surgeon or the surgeon's corporate entity as conventional malpractice claims. ... The FDA
has jurisdiction over the advertisements for a prescription medical device and, although
the FDA requires that warnings be stated for prescription drug ads made to consumers, it
does not require the same communication about risks in LASIK advertising. ... The
injured LASIK patient's compensation claim against a LASIK device maker is likely to
be barred by the Supreme Court's interpretation of the Food Drug & Cosmetic Act to
prevent state verdicts asserting design defect claims against FDA- approved medical
devices. ..
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and counsel come to Court November 17, 2003 for a formal hearing.

Attorney Friedman completed his work on November 12, and notified plaintiffs

that they should then inspect the website.

On November 17 Mr. Lapat came to court without his clients, said plaintiffs had

not inspected the website, and asked for an injunction against the entire website, claiming

there was a contract requiring removal of any mention of Nevyas’ name from the

website. Judge Sylvester did not find any such contract, denied the preliminary

injunction, and denied reconsideration.

2. The Nevyas plaintiffs filed an erroneous federal lawsuit.

Although defendant Morgan is now pro se, he had been defended pro bono by

defendant Friedman.

Seeking to strip Morgan of Friedman’s pro bono representation 3, the Nevyas

plaintiffs joined Friedman, citing correspondence between Friedman and the FDA which

Morgan, and only Morgan, decided to post on his website. Plaintiffs first discontinued

this instant lawsuit and then filed a federal lawsuit against both Morgan and Friedman,

purporting violation of the Lanham Act and defamation. The Lanham Act is a federal

statute barring deceptive use of copyrighted material, and the Nevyas plaintiffs purported

that defendant Friedman, an internist, was a competitor of the Nevyases, who are

ophthalmologists. The assertions were erroneous and frivolous.

3
Not only did Morgan become legally blind after plaintiffs’ LASIK, and has

severely limited employment, making it impossible for him to pay for legal representation,
but plaintiffs opposed Morgan’s past motions in forma pauperis (not needed at the moment).
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Judge Joyner dismissed the complaint 41 days after it was filed. Nevyas v.

Morgan, 309 F. Supp.2d 673 (E.D. Pa. 2004).

3. The Nevyas plaintiffs failed to properly transfer their federal action back to this
court.

Thirteen days after Judge Joyner dismissed the federal complaint, plaintiffs

moved to reinstate the instant lawsuit and amend their complaint. Reinstatement was

granted. Leave to amend was denied but leave to seek joinder under Rule 2232 was

granted.

Three months after dismissal of the federal action, plaintiffs applied under Rule

2232 to join Friedman as a defendant in this case. On July 7, 2004, that motion was

granted, and the Amended Complaint naming Friedman was filed on July 13, 2004.

However, plaintiffs did not serve Friedman or file a return of service. On

November 19, 2004, plaintiffs did mail a ten-day notice pursuant to Pa. R.C.P. 237.4,

notifying Friedman of their intention to take a default. Friedman filed preliminary

objections endorsed with a notice to plead, asserting both a failure to effect proper service

and a motion to dismiss for failure to state a cause of action. Plaintiffs filed no response

to the factual allegations of the preliminary objections but reinstated their amended

complaint on January 10, 2005 and served it on Friedman by deputized service on

January 13, 2005 unaccompanied by a transfer of the federal action as is required by

section 5103 of the Judicial Code, 42 Pa. C.S. § 5103(b).

4. The Nevyas plaintiffs exceeded the one-year statute of limitations against defendant
Morgan’s pro bono attorney.

The date on which an item is first “published” on the Internet controls the one-

year statute of limitations, and all of Friedman’s letters to the FDA were “published” by

Morgan more than one year before plaintiffs served Friedman on January 13, 2005.
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Uniform Single Publication Act, 42 Pa. C.S.A. §§ 8341 et seq.

5. The Nevyas plaintiffs improperly claimed that Morgan conspired with Friedman, in
their reinstated claim.

The Nevyas plaintiffs’ original complaint was against defendant Morgan only.

When the Nevyas plaintiffs received permission to amend their complaint, they were

permitted to add defendant Friedman only, and specifically denied permission to amend

their allegations concerning defendant Morgan.4

The Nevyas plaintiffs’ amended complaint has three (3) counts:

I. Count I is for defamation against defendants Morgan and Friedman, with the

restriction that the allegations against Morgan are not amended, only that

Friedman is joined.

4
Relevant excerpts from the docket indicate those restrictions (highlighting added):

19-MAY-2004 ...
Docket Entry: 55-04032355 AND NOW, THIS 17TH DAY OF MAY, 2004, UPON
CONSIDERATION OF PLAINTIFFS DR. HERBERT NEVYAS AND DR. ANITA
NEVYAS-WALLACE'S MOTION TO REINSTATE CLAIM AND AMEND COMPLAINT, AND
DEFENDANT'S RESPONSE THERETO, IT IS HEREBY ORDERED AND DECREED THAT SAID
MOTION IS GRANTED IN PART AND DENIED IN PART AS FOLLOWS: 1. THE REQUEST FOR
LEAVE TO REINSTATE IS GRANTED. PLAINTIFFS MUST FORMALLY REINSTATE THEIR
COMPLAINT. 2. THE REQUEST FOR LEAVE TO AMEND IS DENIED. PLAINTIFFS ARE
GRANTED LEAVE TO REQUEST RELIEF UNDER PA.R.C.P. 2232. ...BY THE COURT:
CARRAFIELLO, J. 5-17-04

09-JUL-2004 ...
Docket Entry: 87-04060587 AND NOW, THIS 7TH DAY OF JULY, 2004, UPON CONSIDERATION
OF PLAINTIFFS' MOTION FOR RELIEF UNDER RULE 2232(C) TO JOIN ADDITIONAL
DEFENDANT, STEVEN FRIEDMAN, AND DEFENDANT'S RESPONSE THERETO, IT IS
HEREBY ORDERED AND DECREED THAT SAID MOTION IS GRANTED. PLAINTIFFS MAY
FILE THEIR AMENDED COMPLAINT (ATTACHED TO THE MOTION AS EXHIBIT 3) WITHIN
TWENTY (20) DAYS OF THIS ORDER. BY THE COURT: CARRAFIELLO, J. 7/9/04.
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For their complaint against Friedman, the Nevyas plaintiffs invented two

entirely new theories. First, plaintiffs purport that since Friedman gave copies of

his attorney letters to the FDA to Morgan and Morgan posted them on his

website, Friedman was a publisher of the website. Amended Complaint ¶¶ 73, 83.

The Nevyas plaintiffs’ second invented new theory is that Morgan and

Friedman conspired to defame. Amended Complaint ¶ 82.

This allegation improperly does more than merely join Friedman.

II. Count II is for breach of contract against defendant Morgan only.

III. Count III is for specific performance against defendant Morgan only.

6. There were motions decided while the case was officially in abeyance.

In its March 9, 2007 decision, docketed by the trial court on May 11, 2007, the

Superior Court wrote, “On July 26, 2005, the case proceeded to a non-jury trial limited to

count III of the second amended complaint, the count for specific performance.”

The trial court docket has no mention of the July 26, 2005 trial. Two defense

motions submitted before trial were decided after trial. However, at trial on July 26,

Judge Maier orally ordered that all undecided matters were to be held in abeyance. Trial

transcript p. 95. Thus, two motions were decided while the case was officially in

abeyance:

a. Motion for Summary Judgment by defendant Friedman, docket entry

68-05061868, filed June 24, 2005 and decided after trial and while the case was

in abeyance by Judge Carrafiello on July 29, 2005 and docketed August 2, 2005.

b. Motion for Severance and to Bifurcate by defendant Friedman, docket entry

78-05071578, filed July 21, 2005 and decided after trial and while the case was in
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abeyance by Judge Glazer on July 29, 2005 and docketed August 15, 2005.

7. There was a motion decided while the case was officially in stay.

The situation with the two motions in the section above is analogous to the

Motion for Judgment on the Pleadings by defendant Morgan, docket entry 47-04073347,

filed July 9, 2004. That motion was denied during a sixty day stay of all proceedings, but

the order was rescinded and vacated September 28, 2004 with a reason given that the

order was issued during a stay.

8. The Superior Court’s Remand specifies contract terms.

As the Superior Court wrote, “On July 26, 2005, the case proceeded to a non-jury

trial limited to count III of the second amended complaint, the count for specific

performance.” The trial judge’s written order was docketed October 19, 2005.

On appeal, the Superior Court both agreed and disagreed with the trial judge, then

vacated the trial judge’s order and remanded, stating:

¶ 30 We agree with the trial court that Morgan agreed to take down the
specific libelous wording from his website as posted on July 30, 2003,
and that, pursuant to the agreement, those specific libelous statements
were to be prohibited thereafter..... Likewise, we find that Morgan did not
agree to waive his right to make, if he so chooses and at his own risk,
libelous statements in the future, unrelated to the statements on his
website as of July 30, 2003.
¶ 31 The question remains, however, whether the statements that
appeared on the website that are the subject of this action are the same as
the prohibited postings of July 30, 2003, and, of course, if not, whether
they are in fact defamatory. Accordingly, because these issues were not
addressed by the trial court, we vacate the order and remand for further
findings and proceedings consistent with this Opinion.

Thus, whereas plaintiffs purported there was a contract requiring defendant

Morgan’s website not mention the Nevyases name, the Superior Court held there was a
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contract requiring only that defendant Morgan’s website not re-post the same statements

that had been on his website as of July 30, 2003 if such statements are in fact defamatory.

9. The Nevyas plaintiffs fail to allege that defendant Morgan re-posted the same
statements that had been on his website as of July 30, 2003.

In Count II, plaintiffs repeat their claim before Judge Sylvester, claiming there

was a contract requiring removal of any mention of Nevyas’ name from the website:

95. Plaintiffs and Morgan entered a contract whereby Morgan agreed
to remove any and all references to Plaintiffs and their medical practice
from the website and Plaintiffs agreed not to file a defamation lawsuit
against Morgan.
Amended Complaint ¶ 95.

However, the Superior Court instead held there was a contract requiring Morgan

only to remove and not re-post statements from his website as posted on July 30, 2003 if

such statements are in fact defamatory. See the Superior Court’s holdings at ¶¶ 30 and 31

quoted in section 7 immediately above.

Examination of plaintiffs’ amended complaint reveals the indisputable fact that

plaintiffs do NOT allege that any of “the statements that appeared on the website

that are the subject of this action are the same as the prohibited postings of July 30,

2003.” Indeed, of twenty (20) website statements which plaintiffs’ amended complaint

purports to be defamatory, plaintiffs specifically note that fourteen (14) are NOT the same

because they were either changed or removed. See Amended Complaint ¶ 27 (original

emphasis removed and boldface added):
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27. Examples of the defamatory statements on the website include:
(a) “I went for my initial consultation at Nevyas Eye Associates in
Bala Cynwyd, Pennsylvania. I thought they were reputable. .“ This
statement has been changed and now reads: “I went for my initial
consultation at Nevyas Eye Associates in Bala Cynwyd, Pennsylvania.
They were advertising extensively (for Lasik . with a laser unapproved by
the FDA for commercial use).”
(b) “With all the patients who have been damaged by lasik surgery losing
their cases in court is it possible there is a cover-up?” This statement has
since been removed.

(c) “The performing surgeons overlooked standards of care, their own,
as well as federal guidelines, and have advertised extensively for a non-
approved device (not allowed).” This statement has since been removed.
(d) “Their history to include their investigational device shows at least
11 cases of medical malpractice. From first hand experience with these
people, they are not the people they represent themselves to be. They are
ruthless, uncaring, and greedy.” This statement has since been removed.
(e) “They ruined my vision and they ruined my life. They did this to
me! I was completely happy prior to and none of this was present prior to
the lasik surgery. I trusted these people. They made empty promises to
fulfill a now empty life, and I can never forgive nor forget, not that I ever
could.”
(f) “So again key questions are...Why are the majority of Lasik
lawsuits being lost? And, why is nothing done about it? Seems like a
cover-up...YES, it really does!” Emphasis in original. This statement has
since been removed.
(g) “If the procedure is going to be done “experimentally,” more than
likely the surgeon is using a device not yet approved by the Food and
Drug Administration (FDA). Since other devices are already approved,
this is rarely to your advantage.”
(h) “I was not told that a change in prescription gave me better than
the 20/50 Best Corrected Visual Acuity (BCVA) I ever had, and that
instead of Lasik, the new prescription would have worked just as well if
not better than what I was seeing (refracted to 20/40-2 according to my
records).”
(i) “Although the marketing of LASIK focuses on quality of life,
informed, consent does not. Instead, the real risks are hidden in medical
jargon that never mentions their true effects.
(j) “Is the use of FDA non-approved lasers such as this one an even
greater risk to Lasik patients?”
(k) “The following are reports submitted to the FDA by the Nevyas’
regarding their “black box” (laser used for investigational surgery). This is
information they do not want the public to know...” This statement has
been changed and now reads:
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“Some of the following reports are submitted to the FDA in 1997
regarding their “black box... Federal law also states: ‘A sponsor,
investigator or any other person. . . shall not promote or test market an
investigational device until FDA has approved the device for commercial
distribution.’ I could not even begin to tell you how many times I’ve heard
their advertisements on radio stations for Lasik surgery without mention of
their laser being part of an investigational study.”
(1) “Federal Law requires that every patient who is about to undergo a
refractive surgery be given a Patient Information Booklet, published by
the manufacturer of the laser used in their surgery. If your surgeon does
not give you the patient information booklet, this is a violation of federal
law, and your surgeon can be charged with not providing you with full
informed consent. Abuse of this FDA mandate is widespread. Most
patients have never seen a Patient Information Booklet, because it contains
warnings that your surgeon does not want you to see.”
(m) “Again, the Nevyas’ and their lawyers walk all over the legal
system, and seem to be able to do whatever they want, and get away with
it.” This statement has since been removed.
(n) “I do not understand any of this. I’m the one who has been hurt,
and this is for the rest of my life. How is it they walk away only to hurt
somebody else?” This statement has since been removed.
(o) “I have since been told the end result of the arbitration agreement
will not be released (what gives them the right not to abide by arbitration
agreement) until I sign a release stating the Nevyas’ were not at fault.
There is no way I will sign that. They took my sight. They will not take
the truth!” This statement has since been removed.
(p) “I thought the legal system would see through the tactics these
people used, and I see now I was grossly mistaken. There is no justice for
the average person, so now I have to make do for myself what the legal
system could not do. People need to be informed about these doctors, and
I damn well will be telling them.” Emphasis in original. This statement
has since been removed.
(q) “It never really was about the money, it’s about how they ruined
our lives, and how they walk all over the system, just as they did you.”
This statement has since been removed.
(r) “So, my question is, who’s covering up for whom, and why? Why
was my case ripped apart so badly in the Philadelphia Court System. . .
(Judge Papalini threw out everything that had to do with the device being
investigational, and anything to do with the FDA)), then I was told
arbitration was the more feasible route to go?” This statement has since
been removed.
(s) “Their track record is scary in that I found all of this out after my
surgeries.” This statement has since been removed.
(t) “Stupidity or greed on the doctor’s part and ignorance on everyone
else’s, why should I have to suffer living like this?” This statement has
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since been removed.
Amended Complaint ¶ 27 (original emphasis removed and boldface
added).

This failure by plaintiffs to allege in the Amended Complaint that

defendant Morgan re-posted the same statements that had been on his website as of

July 30, 2003, is repeated throughout the instant case, and plaintiffs’ document

production is devoid of evidence.

10. The Nevyas plaintiffs try to exclude their failure to allege that defendant
Morgan re-posted the same statements that had been on his website as of July
30, 2003.

The failure by plaintiffs to allege that defendant Morgan re-posted the same

statements that had been on his website as of July 30, 2003, is repeated throughout the

instant case.

Plaintiffs have repeatedly tried to confuse the court with regard to this failure, an

example being “Plaintiffs’ Motion in Limine to Exclude Defendants from Offering Evidence

Concerning the Content of the Website at Issue due to Defendant Morgan’s Destruction of

Evidence.” In that (not ruled upon) motion plaintiffs, who have the burden of proof, seek to

exclude the unpleasant (for plaintiffs) fact that they do not allege that any of “the statements

that appeared on the website that are the subject of this action are the same as the prohibited

postings of July 30, 2003.” Plaintiffs show fuzzy logic: they purport defendant Morgan

deliberately destroyed his hard-drive to hide the July 30, 2003 website from them; and they

purport that they made no copies. Yet plaintiffs obviously saw the website because they

quoted it to write their Complaint (see Section 9 above).

11. The Nevyas plaintiffs failed to honor their contract with defendant Morgan.

In Count II plaintiffs claim they have a contract with defendant Morgan, such that if
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Morgan keeps his part of the contract, then plaintiffs agree not to file a defamation lawsuit:

95. Plaintiffs and Morgan entered a contract whereby Morgan agreed
to remove any and all references to Plaintiffs and their medical practice
from the website and Plaintiffs agreed not to file a defamation lawsuit
against Morgan.

Amended Complaint ¶ 95.

The Superior Court held there was a contract, but narrowed Morgan’s requirements

to only removing and not re-posting statements from his website as posted on July 30, 2003

if such statements are in fact defamatory. See the Superior Court’s holdings at ¶¶ 30 and 31

quoted in section 8 above.

The Superior Court considered the contract only from the standpoint of Count III,

specific performance by Morgan. It did not consider the contract from the standpoint of

Count II, breach of contract, and so was silent as to plaintiffs agreeing not to file a

defamation lawsuit. Because, as noted in Section 9 above, plaintiffs fail to allege or present

evidence in their Amended Complaint (or anywhere) that defendant Morgan re-posted the

same statements that had been on his website as of July 30, 2003, plaintiffs have not

honored the contract.

12. The statements posted on Morgan’s website are not defamatory because they

are true.

The Nevyas plaintiffs lied, cheated, concealed, and were dishonest during litigation

in at least three cases (Morgan v. Nevyas et al, Philadelphia County Court of Common

Pleas, April 2000 term, number 2621, Fiorelli v. Nevyas Eye Associates et al, Philadelphia

County Court of Common Pleas, April 1999 term, number 1174, and Wills et al v. Nevyas et

al, Philadelphia County Court of Common Pleas, July 2001 term, number 2866).
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In those three (3) cases the Nevyases did not produce critical documents by the

FDA (Food and Drug Administration) or the Nevyas IRB (Institutional Review Board). For

example, in Morgan v. Nevyas et al there were over a dozen court orders 5 in 2001 and 2002

5
Below are excerpts from the docket re those orders:

1. 28-JUN-2001 Docket Entry: ORDERED THAT THE PLAINTIFF'S MOTION TO COMPEL
DISCOVERY IS GRANTED. SEE ORDER FOR ADDITIONAL DETAILS. MOSS, J 6/28/01

2. 23-AUG-2001 Docket Entry: ORDERED THAT PLAINTIFFS MOTION TO STRIKE
OBJECTIONS AND COMPEL DISCOVERY IS GRANTED. SEE ORDER FOR
ADDITIONAL DETAILS. MOSS J. 08 23 01

3. 15-NOV-2001 Docket Entry: ORDERED THAT PLAINTIFFS MOTION TO COMPEL
DISCOVERY AND DEPOSITION IS GRANTED. SEE ORDER FOR ADDITIONAL
DETAILS. MOSS J. 11 15 01

4. 27-DEC-2001 Docket Entry: ORDERED THAT PLAINTIFFS MOTION TO COMPEL
DISCOVERY, DEPOSITION, STRIKE OBJECTIONS AND SANCTIONS IS GRANTED. SEE
ORDER FOR ADDITIONAL DETAILS. MOSS J. 12 27 01

5. 04-JAN-2002 Docket Entry: ORDERED THAT DEFENDANTS MOTION FOR A
PROTECTIVE ORDER IS DENIED. MOSS J. 12 27 01

6. 14-JUN-2002 Docket Entry: ORDERED THAT THE PLAINTIFF'S MOTION TO STRIKE
OBJECTIONS AND COMPEL DISCOVERY IS GRANTED. SEE ORDER FOR TERMS &
CONDITIONS. MOSS, J 6/13/02

7. 28-JUN-2001 Docket Entry: ORDERED THAT THE PLAINTIFF'S MOTION TO COMPEL
DISCOVERY IS GRANTED. SEE ORDER FOR ADDITIONAL DETAILS. MOSS, J 6/28/01

8. 23-AUG-2001 Docket Entry: ORDERED THAT PLAINTIFFS MOTION TO STRIKE
OBJECTIONS AND COMPEL DISCOVERY IS GRANTED. SEE ORDER FOR
ADDITIONAL DETAILS. MOSS J. 08 23 01

9. 15-NOV-2001 Docket Entry: ORDERED THAT PLAINTIFFS MOTION TO COMPEL
DISCOVERY AND DEPOSITION IS GRANTED. SEE ORDER FOR ADDITIONAL
DETAILS. MOSS J. 11 15 01

10. 27-DEC-2001 Docket Entry: ORDERED THAT PLAINTIFFS MOTION TO COMPEL
DISCOVERY, DEPOSITION, STRIKE OBJECTIONS AND SANCTIONS IS GRANTED. SEE
ORDER FOR ADDITIONAL DETAILS. MOSS J. 12 27 01

11. 04-JAN-2002 Docket Entry: ORDERED THAT DEFENDANTS MOTION FOR A
PROTECTIVE ORDER IS DENIED. MOSS J. 12 27 01

12. 14-JUN-2002 Docket Entry: ORDERED THAT THE PLAINTIFF'S MOTION TO STRIKE
OBJECTIONS AND COMPEL DISCOVERY IS GRANTED. SEE ORDER FOR TERMS &
CONDITIONS. MOSS, J 6/13/02

13. 03-JUL-2002 Docket Entry: ORDERED THAT THE PLAINTIFF'S MOTION TO COMPEL
DISCOVERY IS GRANTED. SEE ORDER FOR ADDITIONAL DETAILS. BERNSTEIN, J
7/1/02

14. 08-JUL-2002 Docket Entry: ORDERED THAT THE PLF'S MOTION TO STRIKE
OBJECTIONS, COMPEL DISCOVERY AND AWARD SANCTIONS DIRECTED TO DFTS,
NEVYAS EYE ASSOC., P.C., & NEVYAS EYE ASSOC OF NEW JERSEY, P.C., IS
GRANTED. SEE ORDER FOR TERMS & CONDITIONS. BERNSTEIN, J 7/8/02
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that such documents be produced. In defiance of those orders, the Nevyases produced

sworn affidavits that the particular documents did not exist. Then, on April 29, 2005; May 5,

2005; and May 6, 2005, during discover in the instant case, the Nevyases allowed attorneys

Albert and Friedman to come to their medical offices to examine documents.

This document production was in contrast to Morgan v. Nevyas et al, where

documents could only be seen in the Nevyases’ attorneys office, were Bates numbered in

advance (1 to 257; 558 to 583; and 613 to 1760), and the Nevyases attorney was present.

For document production in the instant case, the Nevyases’ secretaries produced

unnumbered documents and the Nevyases’ attorney was not present throughout.

As attorneys Albert and Friedman examined the documents, they realized the

unnumbered documents included documents that the Nevyases previously had sworn (in

Morgan v. Nevyas et al) did not exist. In all, some 3500 pages had not been produced in

Morgan v. Nevyas et al. Attorneys Albert and Friedman asked that all the documents be

numbered. Of the 3500 pages, the following were materially significant to the Morgan v.

Nevyas et al case - they would have made a difference in how that case was handled and its

outcome - and are attached as Exhibits A, B, and C (all handwriting on various pages was

made by the Nevyases):

A. April 29, 2005 - Bates numbered FDA-2 to FDA-10; FDA-13 to FDA-60; FDA-66

to FDA-78; FDA-83; and FDA-167 to FDA-170.

B. May 5, 2005 - Bates numbered 1 to 27; 34 to 91; 94 to 96; and 100 to 121.
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C. May 6, 2005 - Bates numbered NYA 4; NYA 49; NYA 74 to NYA 75;

NYA 120 to NYA 148; NYA 223 to NYA 230; NYA 357 to NYA 371;

NYA 511; NYA 667 to NYA 680; NYA 690 to NYA 694; NYA 717;

NYA 733 to NYA 736; NYA 758; NYA 785 to NYA 787; NYA 807 to

NYA 808; NYA 872 to NYA 877; NYA 922; NYA 939 to NYA 941;

NYA 1355 to NYA 1356; NYA 1448 to NYA 1451; NYA 1036 to NYA

1938; NYA 2144 to NYA 2146; and NYA 2266 to NYA 2267.

The documents in Exhibits A, B, and C show that the Nevyases were repeatedly
warned
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about violation of federal law and/or regulation and/or protocol, and repeatedly avoided

compliance. Example are:

A) letter from FDA May 8, 1997

Because your excimer laser system, which you have told us is being used to treat
patients, has neither an approved application for premarket approval (PMA) under
section 515(a) of the Federal Food, Drug and Cosmetic Act (the Act), nor an IDE
under section 520(g), your device is adulterated under section 501 (f)(1)(B). This is
to advise you that consequently, any use of these devices to treat patients is a
violation of the law.”
Exhibit A at p. 4.

B) letter from FDA July 29, 1997

FDA is aware that a number of physicians are using lasers for refractive surgery to
treat patients even though there is no PMA or IDE in effect for their lasers. Based on
the results of our investigations, we believe that you are currently using your laser to
treat patients. Accordingly, on July 28, 1997, we called you to notify you that use of
your excimer laser to treat patients would violate the Act and requested that, if you
are presently using the laser to treat patients, you immediately cease doing so.
Exhibit A at p. 13-15.

C) letter from FDA January 7, 1999

During the period of October 6, 1998, Nevyas Eye Associates was visited by Mr.
Ronald Stokes, an investigator from the Food and Drug Administration’s (FDA)
Philadelphia District Office....Our review of the inspection report submitted by the
district revealed deviations from Title 21, Code of Federal Regulations, (21 CFR),
Part 812 - Investigational Device Exemptions and Part 50 - Protection of Human
Subjects and Section 520(g) of the Act.
Exhibit A at p. 49.

D) letter from FDA January 7, 1999

Use of the Summit laser at your Marlton, New Jersey site for off-label procedures is
not included in your IDE protocol. Moreover, enhancements approved under your
IDE do not include hyperopic procedures. It is therefore considered a protocol
violation to retreat subjects of your IDE study using the Summit laser and
performing hyperopic LASIK.
Exhibit A at p. 50. 1

1
This withheld letter and the below memo dated April 19, 2005 from Dr. Sterling, Nevyas’

employee, to Mr. Silverman, Nevyas’ attorney, provide information that would have been materially
significant in the Wills et al v. Nevyas et al case, and which the Nevyases denied:

Mr. Silverman: Last week Dr. Nevyas requested some information regarding the Summitt
Excimer laser that we used to in the Marlton, NJ office. That laser was used for
hyperopes (far sightedness) and for a few custom ablation procedures and enhancements.
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E) letter from FDA January 7, 1999

During the inspection, Mr. Stokes also discussed with you the need to have
advertisements related to your IDE study approved by the reviewing IRB. A
transcript of a radio advertisement that had aired for several weeks was included
with the inspection report (copy enclosed)....the enclosed advertisement would not
be appropriate for soliciting subjects for your IDE study.
Exhibit A at p. 51.

F) letter from FDA February 6, 2002

One case that was done on 8-19-98 was Keith Wills on his right eye and then Mr. Wills
left eye on 2-24-99 and his right eye again on 2-24-99. The last case done with the
Summitt laser was 2-10-00 and the 1st case was 3-25-91.
Richard Sterling
Exhibit A at p. 27.
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Please address the following questions and concerns with regard to this submission,
which also applies to the previous, delinquent , annual report as outlined in FDA’s
letter of April 10, 2000, and for which we never received a response....If you do not
provide this information within 45 days from the date of this letter, we may take
steps to propose withdrawal of approval of your IDE application.
Exhibit A at p. 167-170.

Certain of the documents in Exhibits A, B, and C, cited below, show that the

Nevyases lied, cheated, concealed, and were dishonest about ordered production insofar as:

1. their new centration technique. See exhibit A at pages FDA-59.

2. a report by Herbert Nevyas’ brother-in-law, Dr. Barrett, admitting that permanent

vision loss from Lasik suction rings occurred in patients other than Morgan, when

the Nevyases testified that such was impossible to occur. See exhibit B at page 113.

3. a listing of 30 patients whose vision was damaged by Nevyases’ Lasik. See Exhibit

C at pages NYA 138 through 147.

4. documents showing that Nevyases were telling their own Institutional Review Board

(IRB) that they had no serious adverse events or complaints from doing Lasik. See,

for example, exhibit C at page NYA 1937.

In addition to showing that that the Nevyases lied, cheated, concealed, and were

dishonest about ordered production, a partial listing of documents also showing that

according to the FDA:

5. the Nevyases violated federal law when they used their Lasik device before August

7, 1997, such as operating upon Cheryl Fiorelli March 20, 1997; May 15, 1997, and
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July 10, 1997. See exhibit A at pages FDA-4, 6, 13, and 14. 2

6. the Nevyases violated federal law when they promoted and commercialized their

Lasik device. See exhibit A at pages FDA-15 and 51.

7. the Nevyases violated federal law when they re-treated various patients, particularly

in their New Jersey facility. See exhibit A at pages FDA- 40, 42, 50, and 52.

8. the Nevyases violated federal law when they did not protect human subjects. See

exhibit A at pages FDA-49.

9. the Nevyases violated FDA regulations, and were delinquent reporting to the FDA..

See exhibit A at pages FDA-167, 168, and 169.

10. the Nevyases were repeatedly warned of these violations. For example, see exhibit A

at pages 19, 20, and 21.

2
Indeed, the Nevyases trumpet their violation of federal regulation on their own website.

Although the Nevyases did not seek permission from the FDA for doing experimental LASIK until March
18, 1997, they blatantly write, "The excimer laser was first approved [for other doctors] for use on the
cornea in 1995; we began performing LASIK at that time....” See last paragraph of
<http://www.nevyas.com/lasik.html>.
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Those who violate federal law and FDA regulations, defy court orders, swear false

affidavits, fail to protect human subjects, and are delinquent in reporting to the FDA, are

criminals, even if not convicted. Their criminal activity leads them to lie, conceal truth, and

not be reputable, honest, or caring. They make empty promises, and are deceitful, ruthless,

greedy, not trustworthy, and not the people they represent themselves to be. They are

disgraces to their profession, manipulate or walk over the legal system, and sometimes seem

to be able to do whatever they want and get away with it. They try to cover up their illegal

activities, cause suffering, and ruin lives. This is stupid, because honesty is the best policy.

13. The statements on Morgan’s website are either fact or opinion

Defendant Morgan’s opinion is that all the statements posted on his website are either

factually true or things he believes to be factually true, even if the Nevyases do not consider

them proven true.

14. The Nevyas plaintiffs are at least limited purpose public figures

Defendant Morgan incorporates here the Motion of defendant Friedman, concerning the

limited public figure status of the Nevyas plaintiffs, and adds to it:

The Nevyas plaintiffs are at least limited purpose public figures as defined by the

Electronic Frontier Foundation: “A limited-purpose public figure is one who (a) voluntarily

participates in a discussion about a public controversy, and (b) has access to the media to get

his or her own view across.” <http://www.eff.org/issues/bloggers/legal/liability/defamation>

Here the public controversy concerns medical care and doctors, and/or eye care and

eye doctors, both ongoing topics in American society, and includes:

(1) what is vision enhancement, who may be candidates?;
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(2) what is LASIK, and what are its indications, contraindications, risks, and alternatives

such as PRK ?;

(3) why are one-third of LASIK patients (more than two million) not satisfied with LASIK

results, according to a survey reported October 14, 2005 in Refractive Surgery News?

(4) what is a “doctors’ doctor,” and how can the Nevyases claim they are?

(5) do doctors pay kickbacks to get patients referred for LASIK?

(6) how and why is the civil justice system inadequate to handle doctors who abuse the

system?;

(7) how and why do doctors avoid FDA regulation, and why does the FDA have to protect

the public, especially from doctors avoiding regulation?

(8) is the general public's awareness of product risks is an extremely important aspect of our

protections as members of American society?

(9) does the public have a right to patient examples of FDA failure to protect citizens from

improper surgery, especially LASIK?

(10) what a doctor tells the public that his medical device is approved by the FDA and it is

approved by the FDA only for experimental testing, is that the same?

(11) if one were to have LASIK, is a unit which was never approved for the FDA (except for

experimental use) better than devices which have full FDA approval?

(12) when a citizen loses a lawsuit, does he have the right to discuss his loss?

(13) when the majority of websites discussing LASIK are commercial vendors of LASIK

products or surgeons providing LASIK, shouldn’t a patient’s website be welcomed for its

different perspective?

(14) if one were to have LASIK, how can one decide which doctor or which device?
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(15) why do entertainment and sports figures have LASIK when some of them are damaged,

such as Jermaine Dupri (“Grammy winning songwriter goes blind”) and Kenny Perry

(“golfer withdraws from PGA championship”)?

(16) when a doctor advertises for patients, doesn’t public interest entitle the public to hear

from former patients, particularly if they have cautionary roles?

The Nevyas plaintiffs use the media to offer their opinions to the public on a variety

of issues, including the topics listed above, and have invited public opinion.3 Such use of

media includes:

(1) advertising their practice and LASIK on KYW radio - those advertisements induced

Morgan to have LASIK by the Nevyases;

(2) advertising their practice and LASIK on cable television, using a half-hour long

“informational” paid for by Nevyas and prepared by MD-TV;

(3) advertising their practice and LASIK in assorted magazines, such as Philadelphia

Magazine’s annual doctor issue;

(4) advertising their practice and LASIK in the “Find a Qualified Eye Surgeon for

Corrective Eye Surgery” section of Staar Surgical: On the Forefront of Refractive

3
Examples of the Nevyases using media for opinions on non-medical topics over the years are:

a. war: July 22, 2003 at <http://www.danielpipes.org/1169/lee-harris-on-why-the-us-is-discarding-
wars-rules>

b. academic protesting: Dec 1, 2004 at <http://www.danielpipes.org/2255/hamid-dabashi-
columbia-universitys-hysterical-professorDabashi doeth protest too much >

c. Iraq: Dec 19, 2006 at http://www.danielpipes.org/715/uprising-crips-and-bloods-tell-the-story-
of-americas-youth>

d. gambling: September 20, 2008 at

<http://bits.blogs.nytimes.com/2008/04/01/congress-to-take-testimony-on-internet-gambling>
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Technology at <http://www.staar.com/html/find-eye-surgeon.php?state=nj>.

(5) photo and text feature about Nevyas eye surgery in The Pennsylvania Gazette, Jan-

Feb 2006, both in print and on the internet: Envisioning Sight: Anita Nevyas-Wallace

helps other see. The internet version is at

<http://www.upenn.edu/gazette/0306/pro03.html>.(6) front-page photo and text

feature about Nevyas eye surgery in The Philadelphia Inquirer, Sunday Neighbors Section,

October 30, 2005 (section L, page 1): Vision Accomplished - A new way to look at things.

Readers were invited to “Share your thoughts at http://go.philly.com/mltalk,”

where their opinions were posted on the internet;

(7) contributing to various public interest websites such as Quackwatch, an internet

website that purports to expose doctor misconduct, examples being Your Guide to

Refractive Surgery at <http://www.quackwatch.org/03HealthPromotion/rk.html> and

A Message to Glaucoma Patients: Don't Waste Money on Overpriced Eyedrops at

<http://www.quackwatch.org/04ConsumerEducation/glaucomadrops.html>.

Quackwatch is managed by Herbert Nevyas’ brother-in-law, Dr. Stephen Barrett, and

although Quackwatch may seem to get involved with almost every case of doctor

misconduct, it avoids discussing the Nevyases and hosts their communications to the

public;

(8) advertising their practice and LASIK on internet websites. Searching the internet for

“Nevyas eye care” or “Nevyas in the news” or similar topics by search engines such

as Google shows that most “hits” are for sites sponsored by Nevyas or his brother-in-

law Dr. Barrett.

(9) On one website owned and managed by the Nevyases,
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<http://www.nevyas.com/in_the_news.html>, they provide a partial listing of being

in the news, citing various newspaper and magazine stories about Nevyas eye surgery

from The Philadelphia Inquirer; The Trend; The City Suburban News-Philadelphia &

Main Line; The Trevose PA Weekly; and news releases by Nevyas Eye Associates.

The articles are entitled:

a. Cataract Surgery: A Crystal Clear Decision

b. Exciting New Advancements for Highly Nearsighted People

c. Area Doctor Saves Sight and Learns Unexpected Lessons in Rural Mexico

d. A New Way to Look at Things

e. Northeast Philadelphia Woman’s Sight Restored with New Implantable Lens

f .Local Surgeon Travels to Mexico

g. Local Army National Guard Staff Sgt. is granted his wish of LASIK surgery

(10) Indeed, the Nevyas plaintiffs have announced that they have a new website “under

construction” about their practice and LASIK, and that it will feature video about

their practice and LASIK. See <http://www.nevyasvideo.com/>.

15. If the Nevyas plaintiffs had not sworn falsely, and had produced the documents they

withheld, this instant case would not exist.

If the Nevyas plaintiffs had not sworn falsely, and had produced the withheld

documents discussed in section 12 above, this instant case would not exist. The Wills et al v.

Nevyas et al, Fiorelli v. Nevyas Eye Associates et al, and Morgan v. Nevyas et al cases would

have been handled differently with probably different results, and the FDA would probably

have done more than merely terminate the Nevyas’ IDE (Investigational Device Exemption)

“for reasons of public safety.”
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16. The above are relevant to defendant Morgan’s counter-suit

Defendant Morgan incorporates all of the above into his countersuit, which is rooted

in the Nevyas plaintiffs threatening and intimidating Morgan’s internet carriers, and

misrepresenting court orders to them, causing them to shut Mr. Morgan’s website.

If the Nevyas plaintiffs had not sworn falsely, and had produced the withheld

documents discussed in sections 12 and 15 above, this instant case and the countersuit would

not exist.

III. QUESTIONS PRESENTED, LISTED ACCORDING TO TOPIC IN FACTUAL AND PROCEDURAL

HISTORY ABOVE:

1. Did the Nevyas plaintiffs ignore Judge Sylvester’s instructions?

Suggested answer: Yes.

2. Did the Nevyas plaintiffs file an erroneous federal lawsuit?

Suggested answer: Yes.

3. Did the Nevyas plaintiffs fail to properly transfer their federal action back to this court?

Suggested answer: Yes.

4. Did the Nevyas plaintiffs exceed the one-year statute of limitations against defendant

Morgan’s pro bono attorney?

Suggested answer: Yes.

5. Did the Nevyas plaintiffs improperly claim that Morgan conspired with Friedman, in their

reinstated claim?

Suggested answer: Yes.

6. Were motions decided while the case was officially in abeyance?

Suggested answer: Yes.
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7. Was a motion decided while the case was officially in stay?

Suggested answer: Yes.

8. The Superior Court’s Remand - no question presented.

9. Did the Nevyas plaintiffs fail to allege that defendant Morgan re-posted the same statements

that had been on his website as of July 30, 2003?

Suggested answer: Yes.

10. Did the Nevyas plaintiffs try to excuse and exclude their failure to allege that defendant

Morgan re-posted the same statements that had been on his website as of July 30, 2003?

Suggested answer: Yes.

11. Did the Nevyas plaintiffs fail to honor their contract with defendant Morgan?

Suggested answer: Yes.

12. Are the statements posted on Morgan’s website are not defamatory because they are true?

Suggested answer: Yes.

13. Are the statements on Morgan’s website either fact or opinion?

Suggested answer: Yes.

14. Are the Nevyas plaintiffs at least limited purpose public figures?

Suggested answer: Yes.

15. If the Nevyas plaintiffs had not sworn falsely, and had produced the documents they

withheld, would this instant case exist?

Suggested answer: NO.

16. Are the above relevant to defendant Morgan’s counter-suit?

Suggested answer: Yes.
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IV. ARGUMENT, LISTED ACCORDING TO TOPIC IN FACTUAL AND PROCEDURAL HISTORY,
AND QUESTIONS PRESENTED ABOVE:

1. The Nevyas plaintiffs ignored Judge Sylvester’s instructions.

Section 1 of the above Factual and Procedural History is incorporated here.

Plaintiffs failed to keep their word with Judge Sylvester.

WHEREFORE, in light the time this court and the Superior Court consequently wasted,

plaintiffs deserve censure.

2. The Nevyas plaintiffs filed an erroneous federal lawsuit.

Section 2 of the above Factual and Procedural History is incorporated here.

WHEREFORE, in light the time this court and the Superior Court consequently wasted,

plaintiffs deserve censure.

3. The Nevyas plaintiffs failed to properly transfer their federal action back to this court.

Section 3 of the above Factual and Procedural History is incorporated here.

The Nevyas plaintiffs were required to transfer their federal action back to this court.

42 Pa. C.S.A. § 5103(a) & (b) (1 & (2), Transfer of Erroneously Filed Matters provides:

(a) General rule. – If an appeal or other matter is taken to or brought in a
court or magisterial district of this Commonwealth which does not have
jurisdiction of the appeal or other matter, the court or district justice shall
not quash such appeal or dismiss the matter, but shall transfer the record
thereof to the proper tribunal of this Commonwealth, where the appeal or
other matter shall be treated as if originally filed in the transferee tribunal
on the date when the appeal or other matter was first filed in a court of
magisterial district of this Commonwealth. A matter which is within the
exclusive jurisdiction of a court or district justice of this Commonwealth
but which is commenced in any other tribunal of this Commonwealth shall
be transferred by the other tribunal to the proper court or magisterial
district of this Commonwealth where is shall be treated as if originally filed
in the transferee court or magisterial district of this Commonwealth on the
date when first filed in the other tribunal.
(b) Federal cases. –
(1) Subsection (a) shall also apply to any matter transferred or remanded by
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any United States court for a district embracing any part of this
Commonwealth. In order to preserved a claim under Chapter 55 (relating
to limitation of time), a litigant who timely commences an action or
proceeding in any Untied States court for a district embracing any part of
this Commonwealth is not required to commence a protective action in a
court or before a district justice of this Commonwealth. Where a matter is
filed in any United States court for a district embracing any part of this
Commonwealth and the matter is dismissed by the United States court for
lack of jurisdiction, any litigant in the matter filed may transfer the matter
to a court or magisterial district of this Commonwealth by complying with
the transfer provisions set forth in paragraph (s).
(2) Except as otherwise prescribed by general rules, or by order of the
United States court, such transfer may be effected by filing a certified
transcript of the final judgment of the Untied States court and the related
pleadings in a court or magisterial district of this Commonwealth. The
pleadings shall have the same effect as under the practice in the United
States court, but the transferee court or district justice may require that they
be amended to conform to practice in this Commonwealth. Section
5535(a)(2)(i) (relating to termination of prior matter) shall not be
applicable to a matter transferred under this subsection.

Plaintiffs have not effected a transfer. In order for an action erroneously filed in

federal court to be refiled in state court, it is required that the unsuccessful plaintiffs

promptly transfer the action to state court, strictly following the procedures specified by

Section 5103(b) of the Judicial Code, 42 Pa. C.S. § 5103(b).

There was no such action taken here, and the service upon defendant Friedman were

not preceded by any such transfer. Kurz v. Lockhart, 656 A.2d 160 (Pa. Cmwth. 1995) (delay

in transfer barred plaintiff’s action), appeal denied, 544 Pa. 649, 664 A.2d 977 (1995). Even

partial compliance with the requirements of section 5103(b) will not suffice to permit a

plaintiff whose federal court action was pursued without federal jurisdiction to file a

subsequent state court action. Collins v. Greene County Mem. Hosp., 419 Pa. Super. 519,

615 A.2d 760 (1992), aff’d, 536 Pa. 475, 640 A.2d 379 (1994), cert. denied, 513 U.S. 943

(1994); Maxwell Downs, Inc. v. Philadelphia, 638 A.2d 473 (Pa. Cmwth. 1994).
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Thus, in Kelly v. Hazleton Gen. Hosp., 837 A.2d 490 (Pa. Super. 2003) the Superior

Court held that, even thought the plaintiff there had filed a complaint in state court within

sixteen days of dismissal of the federal court action, the fact that praecipe to transmit federal

court order and opinion to the Common Pleas Court did not occur until eight months after

dismissal was fatal to further prosecution of plaintiff’s claim. Kelly, supra. Therefore, absent

effective timely service upon Friedman following transfer, plaintiffs’ Amended Complaint is

“dead” as to him. See Township of Lycoming v. Shannon, 780 A.2d 835 (Pa. Cmwlth.

2001). The required service of amended complaints upon new parties provides no exception

to this statutory requirement. See City of Philadelphia v. Berman, 863 A.2d 156, 160 n.9

(Pa. Cmwlth. 2004).

As the Superior Court held in Kelly, any assertion by plaintiffs of their good faith or

alleged lack of prejudice to defendant Friedman is also immaterial. See also Teamann v.

Zafris, 811 A.2d 52 (Pa. Cmwlth. 2002), appeals denied sub nom. Baker v. Zafris, 574 Pa.

755, 830 A.2d 976, and 574 Pa. 761, 831 A.2d 600 (Pa. 2003); Beglin v. Stratton, 816 A.2d

370 (Pa. Cmwlth. 2003).

WHEREFORE, the claims against defendant Friedman should be dismissed and, in

light the time this court and the Superior Court consequently wasted, plaintiffs deserve

censure.

4. The Nevyas plaintiffs exceeded the one-year statute of limitations against defendant

Morgan’s pro bono attorney.

Section 3 and 4 of the above Factual and Procedural History are incorporated here, as is

Argument Section 3 immediately above.

WHEREFORE, the claims against defendant Friedman should be dismissed and, in
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light the time this court and the Superior Court consequently wasted, plaintiffs deserve

censure.

5. The Nevyas plaintiffs improperly claimed that Morgan conspired with Friedman,

in their reinstated claim.

Section 5 of the above Factual and Procedural History is incorporated here.

WHEREFORE, the claim that Morgan conspired with Friedman should be stricken,

and plaintiffs deserve censure for subverting this court’s orders about adding a defendant

while restricted to not otherwise amending the complaint.

6. There were motions decided while the case was officially in abeyance.

Section 6 of the above Factual and Procedural History is incorporated here.

WHEREFORE, the two orders concerning the two motions decided while the case was

officially in abeyance should be rescinded and vacated.

7. There was a motion decided while the case was officially in stay.

Section 7 of the above Factual and Procedural History is incorporated here.

WHEREFORE, Judgment on the Pleadings should be granted and the case against

defendant Morgan dismissed.

8. The Superior Court’s Remand.

Section 8 of the above Factual and Procedural History is incorporated here.

This quotes from the Superior Court’s Remand - there is no question presented and no

argument for this section.

9. The Nevyas plaintiffs fail to allege that defendant Morgan re-posted the same

statements that had been on his website as of July 30, 2003.

Section 9 of the above Factual and Procedural History is incorporated here
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WHEREFORE, a Compulsory Nonsuit or Judgment of Non Pros, and/or Motion for

Judgment on the Pleadings; and/or Motion for Summary Judgement to Counts I and II of

Plaintiffs’ Amended Complaint should be granted.

10. The Nevyas plaintiffs try to excuse and exclude their failure to allege that defendant

Morgan re-posted the same statements that had been on his website as of July 30, 2003.

Section 10 of the above Factual and Procedural History is incorporated here.

WHEREFORE, a Compulsory Nonsuit or Judgment of Non Pros, and/or Motion for Judgment

on the Pleadings; and/or Motion for Summary Judgement to Counts I and II of Plaintiffs’

Amended Complaint should be granted.

11. The Nevyas plaintiffs failed to honor their contract with defendant Morgan.

Section 11 of the above Factual and Procedural History is incorporated here.

WHEREFORE, the contract should be enforced and the defamation suit against

Morgan dismissed.

12. The statements posted on Morgan’s website are not defamatory because they are

true.

Section 12 of the above Factual and Procedural History is incorporated here.

WHEREFORE, the contract should be enforced and the defamation suit against

Morgan dismissed.

13. The statements on Morgan’s website are either fact or opinion.

Section 13 of above Factual and Procedural History is incorporated here.

Both facts and opinion are protected free speech under the US and Pennsylvania

constitutions.

WHEREFORE, the contract should be enforced and the defamation suit against
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Morgan dismissed.

14. The Nevyas plaintiffs are at least limited purpose public figures.

Section 14 of above Factual and Procedural History is incorporated here.

Defendant Morgan also incorporates here the Motion of defendant Friedman, concerning

the limited public figure status of the Nevyas plaintiffs.

WHEREFORE, acts of negligence alone should not make defendant Morgan liable for

defamation.

15. If the Nevyas plaintiffs had not sworn falsely, and had produced the documents they

withheld, this instant case would not exist.

Section 15 of above Factual and Procedural History is incorporated here.

WHEREFORE, in light the time this court and the Superior Court consequently wasted,

plaintiffs deserve censure.

16. The above are relevant to defendant Morgan’s counter-suit.

Section 16 of above Factual and Procedural History is incorporated here.

WHEREFORE, in light the time this court and the Superior Court consequently wasted,

plaintiffs deserve censure.

Wherefore, defendant Morgan asks this honorable Court to enter appropriate Orders,

per the suggested Order attached.

V. CONCLUSION:

Inasmuch as plaintiffs’ claims are totally without foundation, defendant Morgan asks that

this Court enter judgment in his favor per the suggested Order attached.
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VI. VERIFICATION:

I, Dominic J. Morgan, defendant pro se verify these statements to be true, and understand

that these statements are made subject to penalties of 18 Pa.C.S. Sec. 4904 relating to unsworn

falsification to authorities.

VII. CERTIFICATE OF SERVICE:

I certify that a true and correct copy of the attached document has been e-mailed or mailed

first class prepaid to the persons listed below on the date listed below:

Leon Silverman, Esquire
Stein & Silverman, P.C.
230 South Broad Street, 18TH Floor
Philadelphia, PA. 19102
215-985-0822

Maureen Fitzgerald, Esquire
Eckert Seamans Cherin & Mellott, LLC
2 Liberty Place
50 South 16th Street - 22nd Floor
Philadelphia, PA 19102
mfitzgerald@eckertseamans.com

215-851-8400

Respectfully submitted,

Dated July 8, 2009
__________________
Dominic J. Morgan, pro se
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